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Selected Juvenile
Issues in Arson
Investigation

= Step 1 - Fire is an exigent circumstance
" May force evacuation. comm. v. Ringgard.

* Felony of “hindering fire” applies even with
mixed motives (e.g., trying to protect my pets).

* Investigators (fire, police, insurance) may enter
for cause and origin. comm. v. Jung.

= Purpose must be cause and origin or safety/fire
suppression related (e.g., structural collapse)

= K-g clearly covered
= Apparatus on scene, extensions, overhaul operations

= Step 2 - Fire operations over.
Administrative warrant G.L. c. 148, § 2

» Applies to any fire of unknown origin

» Chief or firefighter with jurisdiction may apply
* Fill-in-the-blank

» Must search at a reasonable time of day

* Limited to cause and origin (must designate
area in warrant; can’t “roam freely”) comm. v. Jung.

» Knock & announce or inform owner prior to
entry (don't ask permission)

= Present warrant on demand
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= Step 3 — Search warrant to go beyond cause
and origin G.L. c. 276, § 1
» Affidavit from police

» Review by supervisor and ADA
= Probable cause to find evidence related to arson

» Knock & announce or inform property owner
prior to entry (don‘t ask for permission)

= Present warrant on demand

PalClg Wil perspeche
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= AK-g9 walks among crowd.

* Need nothing.

» Passive alert makes dog less threatening.
= Stop suspect and subject to AK-g sniff.

» Need reasonable suspicion (RS) — it's detention
= Next step to probable cause (PC)

» Alert not PC by itself; need other factors

» Get consent (ideally recorded or written) or hold
and get warrant. comm. v. Taylor
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= VOLUNTARY STATEMENTS — 14" AMEND

= RIGHT AGAINST SELF-INCRIMINATION -
5th AMEND and Miranda

= PLAYERS

» Firefighters —Voluntary

* Investigators (All police and designated FD
arson investigators) — Voluntary and Miranda

Law Enforcement Dimensions ©
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INTERVIEWING DOs & DON'Ts

o Don’t say it’s the last chance to talk with investigators
¢ Don’t say it’s the last chance to testify

o Don’t downplay the need for a lawyer
e Pre-custody. May ask why concerned and see if he wants to continue to talk
e Post-custody. Stop immediately. Can only clarify with 1 question if necessary.
Always say: You can change your mind; let me know.

e Don’t promise a specific result in court or imply that the ADA will do what you
want
e General statement that ADA will evaluate cooperation in their sentencing
decisions and have favorably done so in the past.
e Can say that you want to get the suspect help, but don’t imply no punishment
o Best strategy: Can't tell you what is going to happen in court; my job is to find
out what happened and why.

e Don’t contradict Miranda warnings and suggest that suspect statements are
confidential or “off the record”
o Emphasize goal of treating suspect fairly
e Simply say you are going to write down what the suspect says
o Remind suspect that he can say and explain anything he wants

¢ Don’t minimize a suspect’s legal predicament expressly or by implication
e Psychological, moral, and religious appeals/understanding are fair
o Hypotheticals acceptable (If you did set the fire, how would you do it?)
e Future concerns (How do | know you are not going to set another fire?)

e Don’t create fake physical evidence
o May overstate strength of evidence if it is the only tactic (be cautious . . . if
vulnerable don’t)
o May talk about hypothetical evidence you could get

Don’t combine exaggerating the evidence and an offer of leniency (most
dangerous!)

However, PLEASE DO ... get a timeline, go over the facts, have the
suspect do most of the talking, treat suspect with respect.
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= CUSTODY (arrest or equivalent situation)
= Location
= Interview style
= Focus on juvenile (must be stated)
= Freeto leave

= INTERROGATION

= Express questioning to elicit an incriminating response or
= Functional equivalent (display, staged conversation)

Law Enforcement Dimensions ©
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Under 18, need parent or

interested adult (P/IA)

" 14,15, 16, 17: Only exception is
“highly sophisticated.” Meaningful
opportunity

12 and 13: No exceptions! Actual
opportunity
P/IA must:

= Beatleast18

= Understand warnings

* Be present, competent and
reasonably non-hostile

Offer private consultation

Use LED Form!
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= Police must record:
= All stationhouse
interrogations
= All custodial interrogations
anywhere

* But not non-custodial
interrogations outside the
station (e.g., juvenile’s home
or school)

<« For non-compliance: Jury is
told to question statement

Law Enforcement Dimensions ©
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DiGiambattista Options

Always start tape before or as you enter.
1. Notify suspect of recording, do not ask for
permission to record. Sign on wall is sufficient.
2. If suspect objects:
= Simply re-state policy — suspect often talks.

= If still refuse, record refusal, then turn off tape and
document in a police report.
= No need to record investigative (i.e., informant

flip) discussions. Do 2-phase approach.

Law Enforcement Dimensions ©
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Police Department

I, (full name), am (age) years

old. I was born on (date of birth). Officer

(full name) is advising me of my constitutional

rights. I understand that:
I have the right to remain silent.

If I choose to speak, anything I say may be used against me in court.

I have the right to consult with a lawyer before answering any questions, and I can
have him or her with me during questioning.

If T cannot afford a lawyer and want one, a lawyer will be provided by the
Commonwealth before questioning — at no cost to me.

I may answer questions now and waive (that means, give up) my right to counsel and
my right to remain silent.

If I decide to talk to the police, I still have the right to stop talking at any time and for
any reason.

(name of adult), who is my

(relationship to you), is present and will

help me decide whether to waive my rights and speak with the police.
Please check one:
I am willing to speak with the police officer now.

I am not willing to speak with the police officer now.

Signature of Juvenile Time

My signature indicates that I also understand these rights completely:

Signature of Interested Adult

Signature of Police Officer
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Who

Is Covered

What
Must Be Reported

Who

Receives Reports

disabled age 18 to under
60

e  Sexual, or
e  Emotional

Children under 18 Abuse Department of Children &
Families (DCF)
119, § 51A e Physical,
*  Sexual, or 24-hour service line:
* Emotional 800-792-5200
Neglect by Person with mass.gov /dcf
Permanent or Temporary ]
Custody
Disabled Abuse Disabled Persons
) Protection Commission
Mentally andlor physically | ¢ Physical, (DPPC)

24-hour service line:
800-426-9009

Neglect by a Caretaker, or
Self-Neglect by Elder

Financial Exploitation

19C, §5 Neglect by a Caretaker
mass.gov/dppc
Elders Abuse Elder Protective Services
' (local agencies under the
Age 60 and over * Physical, Executive Office of Elder
*  Sexual, or Affairs — EOEA)
19A,815 e Emotional

24-hour service line:
800-922-2275

mass.gov/reporting-elder-
abuse-neglect

Nursing Home

Patient or resident of any
age in nursing home, rest
home, or receiving home
health or hospice care

Patient Abuse or
Mistreatment

e Physical (includes
overmedication),

e  Sexual, or

e Emotional

Department of Public
Health (DPH)

24-hour service line:
800-462-5540

mass.gov /health-care-

111, 8§ 72G facility-reporting
Neglect
Financial Exploitation
1-8 ©Law Enforcement Dimensions — All rights reserved.
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Reporting Rules

Same reporting rules apply for children, disabled persons, elders, and nursing home patients.
Officers must make:

e Animmediate oral report to the appropriate agency; and

e A follow-up written report within 48 hours (recommendation: send the police report).

Reporting Standard & Immunity from Liability

* Reasonable cause to believe. Officers need only have “reasonable cause to believe”
that abuse, neglect, or financial exploitation happened or is happening. Under this broad
standard, a simple, yet concrete hunch or belief triggers the mandatory reporting obligation.
110 CMR 4.32. C&P of Robert, 408 Mass. 52 (1990) (“reasonable cause” serves a “threshold
function” and means “known or suspected instances of child abuse”). Cooney v. Department
of Mental Retardation, 52 Mass. App. Ct. 378 (2001).

e Holding child in spite of parental request. Under 119, § 51C, if a parent or other person
requests the return of a child who is the subject of a 51A report, a hospital or “any other
physician” may call the presiding judge of the local juvenile court. The judge may authorize,
“by any means of communication” (thus, a phone order is permissible), that the hospital or
attending physician hold the child pending a determination of DCF custody.

Punishment for Failure to Report or Frivolous Report

*  Failure to report. Penalty: Mandated reporter who fails to report abuse or neglect: Fine NMT
$1,000. If the reporter knew that abuse resulted in serious bodily injury or death: HC NMT 22
yrs; and/or Fine NMT $5,000. Right of Arrest: Complaint. Also, the professional licensing
board of the reporter will be notified.

e Frivolous report. An individual who makes a “frivolous report” of child abuse or neglect
may be prosecuted. Penalty: 1% offense: Fine NMT $2,000. 2 offense: HC NMT 6 months;
and Fine NMT $2,000. 3" or more: HC NMT 2% yrs; and Fine NMT $2,000. Right of Arrest:
Complaint. Comm. v. Johnson, 470 Mass. 30 (2015) (defendant called a child abuse hotline
and falsely reported that his neighbor was physically abusing his son).

DCF Response

e Emergency investigation. 119, § 51B(c). In an emergency, DCF must begin a preliminary
investigation within 2 hours of the oral report and complete it within 24 hours. If DCF has
reasonable cause to believe that the child is in immediate danger, DCF must take the child
“into immediate temporary custody.” DCF then files a C&P petition pursuant to 119, § 24.

*  Regular investigation. DCF must begin a nonemergency investigation within 2 business
days, and complete it within 15 business days unless a waiver is approved by the DCF area
director or requested by the police.

©Law Enforcement Dimensions — All rights reserved. 19
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Investigation requirements. Each investigation must include: (i) a home visit at which the
child is viewed, if appropriate; (ii) a determination of the extent and cause of any injuries;
(iii) the identity of the person(s) responsible; (iv) the name, age, and condition of other
children in the home; (v) an evaluation of the parents and home environment; and (vi)
all other pertinent facts. DCF must coordinate with other agencies to make all reasonable
efforts to minimize the number of interviews of any potential victim.

Notifications. DCF must notify any mandated reporter within 30 days of receiving their
report. DCF must also send its report (known as a “51B report”) to the District Attorney
and to the police department(s) where the victim resides and where abuse took place.

Registry. DCF must file the alleged perpetrator’s name in their central registry. However,
the perpetrator may request an administrative hearing to review DCF’s decision, which will
only be reversed if there is no “reasonable basis” to support it. 110 CMR 10.23. Covell v. DSS,
439 Mass. 766 (2003) (fact that Covell was acquitted of abusing his teenage stepdaughter
did not mean that DCF lacked reasonable cause to believe that he had done it).

©Law Enforcement Dimensions — All rights reserved.
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LIST OF MANDATED REPORTERS

Child Abuse
119, § 51A

Disabled Abuse
19C, § 5

Elder Abuse
19A, § 15

Nursing Home
& Home Health
Abuse

111, § 72G

police officers,
medical examiners,
medical interns,
nurses,

physicians,
dentists,

social workers,
clergy members of
any religious body
[or other religious
leader, coach, or
educator],

day care workers,
podiatrists,
drug/alcohol/
family and
guidance counselors,
firefighters,

EMTs,

foster parents,
hospital personnel,
parole officers,
probation officers,
psychiatrists,
psychologists,
school teachers and
administrators

police officers,
medical examiners,
medical interns,
nurses,

physicians,

dentists,

social workers,

day care workers,
educational
administrators,
family and guidance
counselors,

foster parents,
probation officers,
psychologists,
school teachers,
hospital personnel,
employees of private
service providers to
the disabled

police officers,
medical examiners,
medical interns,
nurses,

physicians,
dentists,

physician assistants,
licensed
psychologists,
social workers,
EMTs,

family counselors,
firefighters,
occupational
therapists,
osteopaths,
podiatrists,
physical therapists,
probation officers,
exec. directors of
home health or
assisted living
agencies (director
must establish
procedures for staff
reporting),
Councils on Aging
(directors and staff),
animal control
officers

police officers,
medical examiners,
medical interns,
nurses,

physicians,
dentists,

social workers,
audiologists,
psychologists,
family counselors,
chiropractors,
podiatrists,
occupational
therapists,
orderlies,

physical therapists,
speech pathologists,
health officers,
opticians,
optometrists,
pharmacists,

paid patient
caregivers
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RECKLESS ENDANGERMENT TO CHILD

265, § 13L

Elements

The suspect must have:

* Action. Recklessly engaged in conduct that created a substantial risk of serious bodily
injury or sexual abuse to a child under the age of 18; or

* Inaction. Recklessly failed to take reasonable steps to prevent a substantial risk of serious
bodily injury or sexual abuse to a child under 18 — provided that the suspect had a legal
duty (imposed by civil or criminal law) to act on behalf of the child.

Right of Arrest & Key Procedures

Arrest for breach of peace in presence. Otherwise, complaint. [Note: This crime often occurs
in conjunction with other arrestable crimes involving domestic violence, sexual assault, etc.
In almost all situations where this crime applies, officers should file a 51A report. Moreover,
it may be necessary for DCF to initiate a Care & Protection.]

Penalty
HC NMT 2% yrs.

Definitions found in 265, § 13L and Chapter 322 of the Acts of 2002, § 1.

* Reckless behavior occurs when a person consciously disregards a substantial and
unjustifiable risk that his acts or failure to act will result in serious bodily injury or sexual
abuse to a child under 18. Disregarding the risk mustbe a “gross deviation” from reasonable
conduct. Remember, the failure to act may only be the basis for this crime when the suspect
has a legal duty to protect the child (e.g., a parent, teacher, babysitter, camp counselor, etc.).

e Serious bodily injury results in a permanent disfigurement, protracted loss or impairment
of a bodily function, limb, or organ, or substantial risk of death.

e  Sexual abuse encompasses Indecent A&B on a Child Under 14 (265, § 13B); Indecent A&B
on a Person 14 or Over (265, § 13H); Rape (265, § 22); Forcible Rape of Child Under 16 (265,
§ 22A); Statutory Rape (265, § 23); Assault with Intent to Rape (265, § 24); and Assault of a
Child with Intent to Rape (265, § 24B).

1-12 ©Law Enforcement Dimensions — All rights reserved.
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> CARE & PROTECTION - Unfit
parent/guardian

> CHILD REQUIRING ASSISTANCE (CRA)
— Child has issues

> DELINQUENCY - Child committed
crime; minimum age is 12

»Diversion
»Prosecution

lla'lml'l WIJ ve

= Child:

» Abandoned (e.g. *home alone”)

» At risk due to intoxicated or abusive adult
= Mandated Reporter (typically police):

* Remove child & call DCF

» Keep child & call DCF for removal decision
= DCF:

» RS child = serious abuse or neglect

» Custody 72 hours

IICITg Wil
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